Hospital-acquired infections (HAIs) are infections that originate during or shortly after hospitalization and are becoming an increasing problem throughout the UK. The costs associated with such infection are huge in terms of morbidity and mortality (in 2000, the National Audit Office reported as many as 5000 people per year were dying as a result of HAI) and the financial burdens placed on the NHS.
A particular problem associated with HAI is multiple antibiotic resistance -for example, to methicillinresistant Staphylococcus aureus [MRSA] ). Currently, this is substantially reducing the armoury available to doctors to combat these infections. For legal purposes, cases involving HAI can be divided into two categories; however, many will fall into both:
l Negligent contraction of HAI l Negligent treatment of HAI.
NEGLIGENT CONTRACTION OF HOSPITAL-ACQUIRED INFECTION Case 1
A 67-year-old woman in good health was admitted to hospital for a right hip replacement. Three days after the procedure, the wound was oozing and a swab confirmed growth of MRSA. It took staff a further eight days to commence antibiotic
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Hilary Barsey, Solicitor, Field Fisher Waterhouse than the cell content of the smear. A great deal of useful information can be obtained from the request form. Comment on management and delay in reporting will require examination of general practitioner and hospital records. It may even be necessary to ascertain laboratory practices. However, it should be remembered that cases should be assessed on practices pertaining at the time the smear was taken.
Finally, the expert is often asked to comment on whether the cancer was pre-invasive or invasive at the time the smear was misreported. As explained previously, a smear is a predictive test, and colposcopy and biopsy are required for diagnosis. However, there are certain characteristics of smears which would favour a diagnosis of pre-invasive cancer -i.e. the dyskaryotic cells are differentiated and discrete, and the smear is not bloodstained (in invasive cancer, cells are undifferentiated and bloodstained). Other factors that will influence the decision as to whether the cervical lesion was pre-invasive at the time of the false-negative report include the interval between the date the false-negative report was issued and the date of diagnosis of invasive cancer.
CONCLUSIONS
Despite its limitations, the Pap test is an effective test in reducing the burden of invasive cervical cancer. There is little doubt that lives have been saved as a result of the national call and recall system that operates in the UK. Providing women are aware of the limitations of the test, they can only benefit by having regular smear tests. treatment and 12 days for debridement of the wound. The patient suffered two further relapses of MRSA; on the second occasion, the hip prosthesis was removed but not revised because of the risk of further infection. She was left severely disabled and housebound.
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Our experts advised that she should not have been admitted to the hospital for elective surgery in view of the substantial risks of contracting the infection. There had been a sharp increase in the number of cases of MRSA there, in particular on the orthopaedic wards, which had necessitated closure of one of the wards earlier that year. Infection-control procedures had been identified by the hospital as being of low priority because of the lack of infection-control nurses, the unsanitary ward conditions and the limited availability of isolation rooms. The experts also advised that there had been a failure to treat the MRSA infection appropriately once it had been diagnosed. The case settled just before trial for £400 000.
HAI is common and in most cases non-preventable. However, successful claims in HAI cases can be achieved where there is good evidence of failure to adhere to the relevant infection control policy.
In order to assess these cases, the lawyer needs access to: l The national standard guidelines l Relevant hospital infection control policy l Minutes of the control of infection meetings for the period in question l Lists of patients/wards affected by the particular infection.
Substandard care would be deemed to have been given in the following circumstances:
l Where there was a failure to close wards and/or the decision to continue to admit patients for elective surgery in circumstances of an outbreak of HAI, (e.g. MRSA and Clostridium difficile). l Where there was a failure to screen patients and staff for infection -in particular, in high-risk areas (e.g. the transplant unit where patients may be immunocompromised, the Burns Unit, the Special Care Baby Unit, etc. l Where there was a failure to implement basic infection control measures (e.g. poor ward hygiene, failure to wash hands, etc.) l Where there was a failure to isolate patients who are at risk of passing on infection -in particular patients with tuberculosis.
In most cases, objective medical opinion will need to be obtained from a microbiologist, and supporting evidence may also be required from experts in occupational health medicine, communicable disease control and nursing care.
Although these cases are difficult because of the requirement for welldocumented evidence to support breach of duty, the advantage is that causation is clear cut.
NEGLIGENT TREATMENT OF HOSPITAL-ACQUIRED INFECTION Case 2
A man in his early thirties attended hospital with pain and swelling in his left groin and scrotum. He was advised to have the lump removed, and the operation was conducted on a private basis. The surgery was uncomplicated and he was discharged the following day.
Three days later, he developed pain in the region of the operation, and the wound started to discharge purulent material. He was re-admitted to the hospital, where he was found to be pyrexial. Unfortunately, the consultant responsible for the man's care was on holiday and had failed to arrange alternative cover. Eventually, he was seen by a different doctor, and at that time darkening of the scrotum was noted, indicating the onset of gangrene. Despite this, no treatment was initiated for 24 hours, when a decision was taken to debride the wound. Debridement was not carried out sufficiently aggressively, however; and the wound was not left open following the surgery.
Some 36 hours later, a second opinion was obtained from a plastic surgeon. Necrotizing fasciitis was diagnosed and he was transferred to a general hospital with a specialized Plastic Surgery Unit. Extensive debridement of the scrotum and penis took place and his condition became so unstable that he required ventilatory support. He spent a total of three months in hospital and was left with significant deformity.
Experts advised that management of the infection had been substandard; and that earlier intervention in the form of debridement and antibiotics would have prevented most of the injury. The claim settled in the sum of £20,000.
Cases involving failure to diagnose the HAI and delay in administering appropriate treatment are familiar territory for medical negligence lawyers. Indeed, failure to deliver prompt treatment can result in serious illness, permanent deformity and even death, as illustrated by the two cases above. Cases involving delay in treating the so-called 'Flesh-eating bug' -group A beta-haemolytic streptococcus infection -have been widely publicized.
Such cases will turn on the contents of the patient's medical records. Expert evidence on liability will be provided by a microbiologist and an expert in the speciality under which the patient was being treated. Additional experts may be required to support causation -such as intensivists, plastic surgeons, and so on. Frequently, causation is the stumbling block in these types of cases. By the time the medical staff would have been expected to recognize and appropriately treat the condition, intervention may have made little difference to the ultimate prognosis.
HAI will feature increasingly in the clinical medical negligence lawyer's cabinet. Patients' expectation of the success of their hospital care, together with media attention, will ensure that HAI will not be tolerated.
Patients attending hospital for treatment have a reasonable expectation that their condition will be cured or ameliorated. Yet government surveys show a hidden effect of treatment. As many as one in ten patients in hospital will get something they did not bargain for -a hospitalacquired infection; and this costs the National Health Service £1 billion pounds per year.
Such infections can have severe consequences, as the case histories detailed in Hilary Barsey's article illustrate. Infections resistant to antibiotics pose a particularly difficult challenge to doctors and a great threat to patients.
Some infections are acquired through no decline in the hospital care of the patient; but no matter what the cause, healthcare professionals must ponder three particular ethical questions. Failure to do so may prove costly in terms of caring for afflicted patients and successful legal claims.
The first question is obvious and clearly is at the forefront of health service consideration to reduce, as far as possible, the occurrence of infection: has the hospital worked to national standard guidelines, with an effective hospital infection control policy? The second question is more problematic: should patients be warned of the chances of acquiring an infection in hospital?
There are analogies to be drawn in two other areas:
1 Those who smoke are warned on cigarette packets and advertisements of the inherent dangers of smoking. 2 Transport and health departments are to announce guidelines requiring airlines to give health warnings with tickets for long-haul flights. This is despite the fact that the link between long-haul flights and deep vein thrombosis has not been confirmed categorically.
The position on causation with regard to hospital-acquired infection is more clear-cut. Any hospital stay has a 10% chance of resulting in nosocomial infection, whether as a result of medical negligence or not. As this is an average, there are some hospitals and medical interventions where the risk is higher. The problem with an automatic warning to every patient entering hospital is that inevitably this will lead to a massive loss of confidence. Cigarette smoking and air travel are considered activities dangerous in themselves, whereas hospital treatment is designed to cure or alleviate dangerous conditions, not make things worse.
The third question to consider is, what are the consequences of not providing a warning of hospital-acquired infection? This introduces the spectre of legal action on the issue of consent to treatment. Patients may state that had they been informed of the risk of a hospital-acquired infection, they would not have entered hospital for the treatment. Patients will face the hurdle of having to establish that the doctor should have warned them of the risk of acquiring the infection. The test of the doctor's conduct will be the traditional test set down in the Bolam case: 1 whether the doctor has given the information which a reasonable body of doctors should provide. Although, like a James Bond cocktail, the Bolam test has been shaken by recent case law, it has stirred little, and is still seen as very protective of the medical profession.
It is possible, however, that a 10% risk of infection will be considered great enough to merit mention.
The patient will also have to prove that had he/she been warned of the risk of infection, they would have chosen to forgo treatment. This obviously will involve considering the treatment or procedure to be undertaken and the circumstances of the patient.
The issues surrounding hospitalacquired infection are perhaps more wide-ranging than initially apparent. There is much for healthcare providers to ponder and resolve.
